CONTRACTUAL ARBITRATION

ln the Matter of the Arbitration Befween
Claimant

- ANng —

Respondents

~ - ORDER SUPPLEMENTALTOAWARD— - - - ~ =~ = "=

WE, THE UNDERSIGNED ARBITRATORS, having teen designated in
awordancewm':mearbm'amn agreement entered into between the above-named ,
parties, and having duly heard the proofs and allegations of the parties, hereby render
the following Order Supplemental to Award in the above-entified arbitration:

It appearing that on July 28, 1999, claimant, through his attorney of record,
affered in writing fo setlie and campromise the above matter against all
respendents upon payment of the sum of $249,000, and that said offer was not
accepted, and that thereafter claimant was awarded the sum of $285,000, and that
ciaimant fias now moved for award of intatest pursuant to Clvil Code § 3291 and
payment for the services of expert witnesses pursuant Code of Civit Procedure § 898,
subdivision (d),

Upon considerafion of the svidence and the arguineus of counsel, and the
matter having been submittad, the undersigned arbitrators herahy render the foflowing
Order S!.ppiemem:l o Award: .

1. C!Mshanmtrecavermtuutunhemm Clivil Cods § 3291 does not
expressly refer to arbitrations, mdasupreslyheldeoon Southern California
Permanents Medical Group (1985) 171 Cal.App.34 658, 666.". . wa ap forced to | _
eondudematsedionssaandCIvﬂdecsecﬁonazwmnasmmammn.'
(Emphasis added.) CCP § 992 was subsequertly ameadad t be applicable o
arbitrations, at least after its effective date, but no such change was mace as %o Civil
Cade § 3291, Wocdardhasnewerbeennvenubdandgmmemrdofwm
this case. ‘

2 Claimant shall not recover payment for the services of expent withesses.
Although Cede of Civil Procadure § 998, subdivision (d), now makes such payment
diseretionary fellowing an arbitration award in excess of 3 claimant's pre-trial offer, the
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bf which the parties are bound, provides that

. . - 83ch party is responsible for paying its own attorney fees, wilness
fees and other expenses incurred in prosecuting or defending against a
ciaim regardiess of the nature of the ¢laim or cutcome of the fitigation. No
party shail be entiffed to recover any costs under any provision of the
Code of Cil Procedure, or amendmaents thereto. (Emphasis added.)

In view of the coment of the _ we need not disguss the
applicability of current section 998 to contracts entered inta prior to the effactive date of
the amendments, nor the exercise of arbitral discretion.
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AMERICAN ARBITRATION ASSOCIATION
COMMERCIAL ARBITRATION TRIBUNAL

In the Matter of Arbitration Saetween

AWARD OF ARBITRATOR

|, THE UNDERSIGNED ARBITRATOR, having been designated in accordance with the
Arbitration Agreement entered info by the above-named Parlies, and having been duly sworn,
and having duly heard the proofs and allegations of the Parties, AWARD as foilows:

1. The Claimani is entitied to the sum of $450.00 without interest
from the Respondent,’ , 3

2. The fees and expenses of the American Arbitration Asso’cl'a_t_i_o_n_totaling $500.00 shall
be bome by the Respondent' e s 5 g T M;"“:"“*""“”‘““""iim“w“"'_;

3 Therefore, Respondent, b shall pay to
Claimant, the total sum of NINE HUNDRED and FIFTY
DOLLARS ($950.000. 0=

Pursuant to the request of the Respondent for 2 REASONED AWARD, { find the following:

a) | find the professional opinions of the patient's dentist, i as set forth in his July 7,
1959 written statement, to be more persuasive than thage of the Respondent's expert -
by reason of . s in-person physical examination of the patient's teeth (including
the determination as to whether the lines on the patient's tooth are craze lines or fracture
lines;

b) It was reasonabie for ' ~{o conclude that the tooth's integrity shouid not be
jeopardized by the placement of toe large a filling info insufficient tooth structure since to
do so would create a risk of damage that might not later be readily curable by use of a
crown;

¢} There was no evidence provided as to what dentist did the fillings on adjacent tooth #30
or opposing tooth #2, how long those fillings have been in place’, how ‘successful’ those
fillings have been, etc. Therefore, the Respondent's citation to them as possible
analogues for a similar use of a filling for tooth #31 is not persuasive.

This Award is in full settiement of all claims and couoterclaims_submitted to this arbitration,

DATE: PﬁDV(L (O 2000 CDJng Jz&\,
| ) Alan Stamm, Esq., Arbitrator



